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DETAILED ACTION 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim Rejections - 35 USC § 102 

Claims 1-16 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Deichler, Jr. (US 6,708,604). Deichler discloses the invention comprising: 

a collapsible frame 10 for suspending an item above a heat source, the frame 
comprising: 

a plurality of panels 14, 16, 18 forming sides of the frame when the frame is 
erected, wherein a side of the frame comprises a variable configuration of panels 34, 36 
the configuration being selected by a user of the device to adjust an attribute of the 
enclosure when the device is in use for heating, the attribute including at least one of: 
how much of the side is enclosed, which portion of the side is enclosed, a volume 
substantially enclosed by the frame and an overall shape of the frame as shown in 
figure 1 . Deichler also discloses the claimed first panel being detachably coupled to a 
second panel and wherein the first and second panels are coupled to one another to 
erect the frame and detached from one another to collapse the frame also shown in 
figure 1, wherein the lust and second panels are detachably coupled substantially along 
their adjacent edges as shown in figures 3 and 4, wherein the side of the frame is 
selectively configured by selectively employing a panel having particular physical 
dimension that affects the attribute of the enclosure at column 5 lines 11 -39, wherein 
the side of the frame is selectively configured by selectively positioning a panel in a 



Application/Control Number: 1 0/684,31 2 Page 3 

Art Unit: 3749 

position relative to tlie reminder of tine frame, tine position affecting the attribute of the 
enclosure at column 5 lines 40-52, wherein the side of the frame is selectively 
configured by selectively choosing among, in constructing the side, a first panel having 
a first measurement in a given dimension and a second panel having a second 
measurement in the dimension, the second measurement being different than the first 
at column 4 lines 1-20 wherein the dimension is measured in a substantially vertical 
direction relative to the vertical direction of the erected frame while in use as shown in 
figure 1 and disclosed in the summary of the invention, wherein the side of the frame is 
selectively configured by employing a selectable quantity of panels, wherein the 
attribute is affected by the quantity of panels employed in forming the side as shown in 
figures 2 & 3, wherein the side of the frame is selectively configured by selectively 
employing a combination of panels to form the side and selectively positioning the 
panels to affect both position and coverage how much of the side is enclosed and which 
portion of the side is enclosed as shown in figure 1 , wherein the side of the frame is 
selectively configured by selectively employing a combination of panels to form the side 
and selectively positioning the panels to affect both how much of the side is enclosed 
and at what position the transverse member is supported by the flame also shown in 
figure 1 , wherein the side of the frame is selectively configured by selectively employing 
a combination of panels to form the side and selectively positioning the panels to affect 
both which portion of the side is enclosed and at what position the transverse member 
is supported by the frame at column 4 line 63 through column 5 line 10, wherein the 
side of the frame that is selectively configurable comprises panels that support the 
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transverse member as shown in figure 1 , wlierein a panel comprises a first feature that 
engages with a mating second feature of the transverse member as shown in figures 2 
& 3, a transverse member for supporting the item to be heated, the transverse member 
being coupled to the frame as shown in figure 1 , wherein the transverse member is 
removably coupled to the frame and is removed from the frame when the frame is 
collapsed also shown in figure 1, and wherein the transverse member, when coupled to 
the frame, performs at least one of: maintaining shape of the frame, improving rigidity of 
the frame and holding in place the panels that form the frame at column 6 lines 5-50. 

Response to Arguments 
Applicant's arguments filed May 3, 2008 have been fully considered but they are 
not persuasive. 

As an initial matter, the anticipatory rejection is no longer rejected as a statutory 
bar, but is still considered to be anticipated by Deichler as rejected above. This is not a 
new rejection, but rather a different section under the anticipatory rejection statute. 

Rule 131 afTidavit 

The rule 131 affidavit does not overcome the anticipatory rejection above, 
because affidavit and supporting photographs do not define the invention with the same 
scope as claimed. Paragraphs 4-6 do not distinguish the claimed invention in a matter 
to overcome the anticipatory rejection. 

Particularly paragraphs 6 (a) through (g) do not discuss that the claimed variable 
configuration of frame panels selected by the user of the device to adjust an attribute of 
the enclosure when the device is use for heating. While paragraph 6 (c) declares sheet 
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2 shows the assembled unit forming a space substantially closed on all sides as might 
be appropriate for baking or smoking, It does not show the claimed configuration being 
selected by a user. Also sheet 2 is mostly illegible. An Adobe ©-like photograph added 
to the file might clarify the illustrated invention, but as viewed, sheet 2 (and all other 
photograph sheets) now shows disconnected panels and not the declared invention as 
claimed. 

Paragraph 6 (d) declares that sheet 4 shows a rectangular frame although other 
shapes could easily have been formed by employing a different quantity of and/or 
appropriately designing of, the side panels that form the frame (emphasis added). This 
paragraph and sheet does not show that the claimed variable configuration of frame 
panels selected by the user of the device to adjust an attribute of the enclosure when 
the device Is use for heating. The "could easily have been formed" is construed as 
speculation that does not antedate the prior art used in the rejection above. 

Sheet 5 is completely illegible such that declaration in paragraph 6 (e) does not 
show the claimed features in relation to sheet 3. Paragraph 6 (f) does not declare the 
claimed Invention over the rejection above. 

Finally paragraph 6 (g). In referring to sheet 7, also makes a speculative 
statement with respect to the panel insertion order. Also the different panel 
measurements are not shown such that the rejection is proper. 

Under current Office practice, the claimed invention is defining the "same 
patentable Invention." When the reference in question is a noncommonly owned U.S. 
patent or patent application publication claiming the same invention as applicant and its 
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publication date is less than 1 year prior to the presentation of claims to that invention in 
the application being examined, applicant's remedy, if any, must be by way of 37 CFR 
41 .202 instead of 37 CFR 1 .131 . If the reference is claiming the same invention as the 
application and its publication date is less than 1 year prior to the presentation of claims 
to that invention in the application, this fact should be noted in the Office action. The 
reference can then be overcome only by way of interference. See MPEP Chapter 2300. 

The rule 131 affidavit is not proper and applicant is advised that the reference 
Deichler can be overcome only by way of interference. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Stephen Gravini whose telephone number is 571 272 
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4875. The examiner can normally be reached on normal weekday business hours (east 
coast time). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Steven B. McAllister can be reached on 571 272 6785. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). 

/Stephen Gravini/ 

Primary Examiner, Art Unit 3749 



